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Heidi K. S. Napolitino

From: Tom McCormick <tommccormick@mac.com>
Sent: Tuesday, August 9, 2022 4:47 PM
To: Mike Quinn; Brian Bogen; John Brock; Andrew DeDonker; Elizabeth Mitchell; Rajeev 

Thakur
Cc: Eric Faison; Heidi K. S. Napolitino
Subject: A new (replacement) development agreement with a new vesting date; post-OSO rules 

apply

To: Town of Woodway Mayor and Councilmembers 
 
The upper bluff property owner (Point Wells LLC) wants the flexibility to build a single residence on the northern portion 
of the upper bluff property (Parcel A), instead of five residences as required under the 2015 development agreement. 
The Town Council is considering a proposal to amend and restate the 2015 development agreement to accommodate 
the property owner’s desire, and make certain other revisions.  
 
I. 
 
I believe that the proposed amendment and restatement of the 2015 development agreement constitutes the adoption 
of a new (replacement) development agreement. As such, it is illegal to insert into Section C.1 a retroactive vesting date 
of July 11, 2016.  
 
The public demands that if the Town Council wishes to amend and restate the 2015 development agreement to 
accommodate the property owner’s request, then the new (replacement) development agreement must provide that 
the preliminary plat and any other applications related to the upper bluff will be reviewed pursuant to the Town’s 
development regulations in its current Code (not its outdated 2016 Code).  
 
The public especially demands that any applications related to the upper bluff be reviewed pursuant to the Town's 
highly protective post-OSO rules governing development in critical areas with geological hazards. The Town’s post-OSO 
rules were adopted by the Town Council on March 21, 2022 (Ordinance 2022-638) to “protect the life and property of 
Town residents,” per Planning Commission Resolution PC-2022-006 (March 9, 2022), recommending approval of the 
post-OSO rules. 
 
Given the Town’s acknowledged, unilateral right to terminate the 2015 development agreement, it would be 
irresponsible, and a dereliction of the Town’s duty to protect the safety, life, and property of Town residents, were the 
Town Council to allow the Town's outdated 2016 Code to be used to review the preliminary plat or any other 
applications related to the upper bluff.  
 
II.  
 
Below I explain why the proposed amendment and restatement of the 2015 development agreement produces a new 
(replacement) development agreement with a new vesting date. 
 
Under the 2015 development agreement, the property owner secured a vested right to have its preliminary plat and 
related applications reviewed pursuant to the Town’s development regulations in effect then. This vested right remains 
in effect only if the 2015 development agreement remains “as is.” 
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If the 2015 development agreement is amended and restated as proposed, “that [2015] agreement goes away,” as 
correctly explained by the Town's Manager during Council’s meeting on August 1, 2022, responding to a question posed 
by Councilmember Mitchell.  
 
The old agreement goes away, and is replaced with a new (replacement) development agreement, which resets the 
vesting date. 
 
The proposed amendment and restatement of the 2015 development agreement would make changes that are so 
significant as to constitute an effective termination of the 2015 development agreement (it goes away), and the 
adoption of a new (replacement) development agreement, with a new vesting date.  
 
Here are some of the significant changes and impacts—evidence that the proposed amendment and restatement of the 
2015 development agreement gives rise to a new (replacement) development agreement: 
 

— Absent the amendment and restatement, a single residence could not be built on the northern portion of the 
property (Parcel A). The 2015 development agreement and its Site Plan provides for five lots in that space.  
 
— Absent the amendment and restatement, a subdivision encompassing just the southern portion of the 
property (Parcel B) could not proceed. The 2015 development agreement provides for one subdivision combining 
Parcels A and B.   
 
— Absent the amendment and restatement, modifications could not be made to the points of ingress and egress 
to the Property during the Preliminary Plat review period. In contrast, the amended and restated development 
agreement would allow certain modifications to the points of ingress and egress with the Town’s prior written 
consent. 
 
— Absent the amendment and restatement, the property owner would be required to construct, for the 
community’s benefit, these three items: (1) the Park as shown on the Site Plan; (2) the Overlook Park as shown on 
the Site Plan; and (3) Road B as shown on the Site Plan. In contrast, the amended and restated development 
agreement does not require that any of these public benefits be provided. 
 
— The Town has the acknowledged, unilateral right to terminate the 2015 development agreement at any time. 
But under the amended and restated development agreement, the Town’s current, unfettered right to terminate 
is in question. Without a right to terminate, Section C.13 of the “amended” development agreement would 
control: "This Agreement shall terminate on July 31, 2032, at which point any and all rights held by the Parties 
hereunder, shall terminate, …." 
 
— Absent the amendment and restatement, per the Town’s SEPA official, an EIS must be prepared that addresses 
the environmental impacts for the entire upper bluff, covering both the northern portion of the property (Parcel 
A) and the southern portion of the property (Parcel B). In contrast, the amended and restated development 
agreement would allow the northern portion of the property (Parcel A) to be developed with just one residence, 
with an EIS that addresses just the environmental impacts for the development of Parcel A. Note that it is possible 
(though unlikely?) that the Town’s SEPA official could determine that no EIS is required to build a single residence 
on Parcel A.  
 
— Absent the amendment and restatement, significant open spaces are required in both Parcels A and B, and the 
Town has an option to acquire such open spaces for $1.00 following the Town’s approval of the final plat. In 
contrast, the amended and restated development agreement allows a single residence to be built on the northern 
portion of the property (Parcel A) without any open space requirement, and thus without the Town having an 
option to acquire the portion of Parcel A that under the 2015 development agreement is designated as open 
space. 
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— Absent the amendment and restatement, the property owner must, prior to final plat approval, improve 
238th Street SW from the Property’s eastern boundary to the intersection of Woodway Park Road. In 
contrast, the amended and restated development agreement allows a single residence to be built on the northern 
portion of the property (Parcel A) without improving 238th Street SW from the Property’s eastern boundary to 
the intersection of Woodway Park Road. If Parcel B never gets subdivided and built out, 238th Street SW does not 
get improved.  
 
— Absent the amendment and restatement, the property owner must, prior to final plat approval, make certain 
stormwater conveyance capacity improvements from the southwest corner of the property to Puget Sound to 
discharge stormwater from the Town’s existing stormwater outfall located adjacent to the southwest corner of 
the Property, as well as from other locations. In contrast, the amended and restated development 
agreement allows a single residence to be built on the northern portion of the property (Parcel A) without having 
to make stormwater conveyance capacity improvements from the southwest corner of the property to Puget 
Sound to discharge stormwater from the Town’s existing stormwater outfall located adjacent to the southwest 
corner of the Property. If there’s a single residence, the only obligation would be to make stormwater conveyance 
capacity improvements to discharge stormwater from i) the intersection of 238th Street SW and Woodway Park 
Road, and ii) the western end of Woodhaven Place. 
 
— Absent the amendment and restatement, the property owner must, prior to final plat approval, construct a 
pedestrian trail with a foot-bridge over Stream E, as shown on the Site Plan, to provide pedestrian circulation and 
connectivity (upon completion of the trail, it shall be dedicated to the Town). In contrast, the amended and 
restated development agreement allows a single residence to be built on the northern portion of the property 
(Parcel A) without constructing the pedestrian trail and foot-bridge. If Parcel B never gets subdivided and built 
out, there will be no pedestrian trail and foot-bridge.  
 

The above list leaves no doubt that the proposed amendment and restatement of the 2015 development agreement 
would make changes, and cause impacts, that are so significant as to constitute: (1) an effective termination of the 2015 
development agreement, with loss of vested rights; and (2) the adoption of a new (replacement) 
development agreement, with a new vesting date that uses the Town’s current Code. 
 
Besides the above, there are additional reasons why the proposed amendment and restatement constitutes the 
adoption of a new (replacement) development agreement: 
 

A. Council is being asked to approve the amended and restated development agreement in its entirety. 
 
Even though a number of the provisions in the proposed amendment and restatement of the 2015 development 
agreement remain unchanged from those approved by the Council in 2015, it is the entire amended and restated 
development agreement that Council is being asked to approve and adopt. As the Town Manager has correctly stated, if 
the 2015 development agreement is amended as proposed, “that agreement goes away.” The amended and restated 
development agreement is designed to replace the original 2015 development agreement in its entirety. The result is a 
new (replacement) development agreement. Any and all vested rights under the original 2015 development agreement 
cease to exist.  
 

B. Public hearing.  
 
The proposed amendment and restatement of the 2015 development agreement makes changes with impacts that are 
so significant that the Town determined a public hearing was necessary to comply with RCW 36.70B.200 ("A county or 
city shall only approve a development agreement by ordinance or resolution after a public hearing.”). If, following the 
public hearing, the Town Council adopts the amended and restated development agreement, it will be deemed to have 
adopted a new (replacement) development agreement. Any and all vested rights under the original 2015 development 
agreement cease to exist.  
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C. Covenant running with the land. 
 
The 2015 development agreement, as originally adopted via Ordinance 15-566 (August 10, 2015), is a binding covenant 
running with the land, and has been recorded as such. As stated in Section C.5. of the 2015 development agreement, 
"This Agreement, including but not limited to the rights and obligations contained herein ... shall constitute covenants 
running with the Property and shall be binding on the Parties, and their successors and assigns. This Agreement shall be 
recorded with the Snohomish County Auditor’s Office.”  
 
The recorded 2015 development agreement remains in effect until such time that the parties enter into an agreement 
that terminates the 2015 development agreement and/or replaces it with a new development agreement.  
 
The proposed amended and restated development agreement is designed to replace the original 2015 development 
agreement in its entirety. As such, it constitutes a new (replacement) development agreement, and any and all vested 
rights under the original 2015 development agreement cease to exist. The new  (replacement) development agreement 
must be recorded with the Snohomish County Auditor’s Office. See Section C.5, and RCW 36.70B.190. 
 
III.  
 
A new (replacement) development agreement is subject to new challenges. 
 
By seeking to amend and restate the 2015 development agreement in significant ways with significant impacts, the 
Town is likely putting all matters pertaining to the upper bluff’s development into issue, likely subjecting the proposed 
amended and restated development agreement to new objections and challenges by anyone dissatisfied with it.  
 
Recall that in 2015, BSRE filed a lawsuit (a land use petition pursuant to the Land Use Petition Act) challenging the 
2015 development agreement, requesting its cancelation and other relief. After the Town filed a motion claiming that 
BSRE’s petition was untimely filed, BSRE filed a motion for voluntary dismissal which was approved by the court. I 
wouldn’t be surprised that if the Town amends and restates the 2015 development agreement as proposed, BSRE 
and/or someone else might choose to challenge it, maintaining that the proposed amendment and restatement 
constitutes the adoption of a new (replacement) development agreement. A land use petition challenging the new 
(replacement) development agreement would need to be filed within the 21-day period specified in RCW 36.70C.040 
(Commencement of review—Land use petition—Procedure). 
 
Does the Town Council really want to open this Pandora’s box, just to accommodate the property owner’s desire to 
build a single residence on the northern portion of the upper bluff property (Parcel A)? 
 
IV. Conclusion. 
 
If the Town Council amends and restates the 2015 development agreement as proposed, in order to give the property 
owner the flexibility to build a single residence on the northern portion of the upper bluff property (Parcel A), instead of 
five residences as required under the 2015 development agreement, it is effectively adopting a new (replacement) 
development agreement. The proposed amendment and restatement of the 2015 development agreement would make 
changes, and cause impacts, that are so significant as to constitute an effective termination of the 2015 development 
agreement (with loss of vested rights), and the adoption of a new development agreement (with new vested rights, and 
a new vesting date).  
 
If the Town Council wishes to accommodate the property owner to provide the requested flexibility, then it should do so 
in a direct and transparent manner. The Town should first terminate the 2015 development agreement, then adopt a 
new development agreement, which, if desired, could be modeled after the 2015 development agreement.  
 
Beware that taking action to give the property owner the flexibility to build a single residence on the northern portion of 
the upper bluff property, as the proposed amendment and restatement would do, may put all matters pertaining to the 
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upper bluff’s development into issue, likely subjecting the new (replacement) development agreement to fresh 
objection and challenge by anyone dissatisfied with it.  
 
Please enter this email into the record as a public comment for Council’s next meeting. 
 
Thank you. 
 
Tom McCormick 

 
 


